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Summaries
Competition and politics: what does a
healthy relationship look like?
Alex Chisholm
This article is based on the text of a speech at the Chatham House conference, Politicization
of Competition Policy: Myth or Reality?, delivered on 18 June 2015. It considers where the
line should be drawn between the political interest in the work of competition authorities,
and unreasonable political interference.

Private actions in the Competition Appeal
Tribunal: the Consumer Rights Act giveth
and the 2015 Competition Appeal Tribunal
Rules taketh away
Tom De La Mare QC
This article discusses the impact of the transitional provisions contained in Rule 119 of the
Competition Appeal Tribunal Rules 2015 on the new regime for competition law claims in
the Competition Appeal Tribunal brought in by the Consumer Rights Act 2015, in particular
the consequences of preserving the old rules on limitation (and their manifest defects) on
claimants’ ability to bring standalone proceedings in the Tribunal.

Competition law and syndicated loans:
identifying the regulatory risks
Oliver Bretz
The origination of deals and any related syndication process has a perfectly legitimate and
pro-competitive purpose. It serves the provision of liquidity to borrowers where no individual
institution would be willing or able to carry the risk alone. The ability of banks to carry out
both loan origination and loan syndication in a competition law-compliant way is essential
for the effective functioning of the market. Without syndications the market could not
provide the required liquidity. This article attempts to shed some light on where the risks to
competition law are most prevalent in the loan process and how these potential infringements
should be assessed from a competition law perspective.

The case for transparency in pricing
Dermot Glynn
Many of those responsible in EU Member States for purchasing pharmaceuticals on behalf of
national health or health insurance systems base their decisions on the price to offer partly on
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prices being paid elsewhere. This system is referred to as External Reference Pricing (ERP),
and is controversial: some seeing it as clearly helpful, particularly to Member States less well
equipped than (for example) the UK to carry out sophisticated cost/benefit assessments of
new medicines, while others fear that it deters suppliers from offering affordable prices to
lower-income purchasers. This article explores some of the economic issues involved in
policies towards price transparency in this and other markets, and implications of this for
competition and other policy-makers.

Death by misadventure: merger control as
an inefficient barrier to exit in
investment-intensive markets
David Foster, Goran Serdarevic and Xiaowei Xu
European merger control principally focuses on the short run price effects of consolidation.
When sunk costs are significant, markets that experience an unexpected drop in demand tend
to produce unsustainably low prices and financial losses for all firms. This creates pressure
for consolidation, either by exit or by merger. Yet even when losses are large – in the sense
firms cannot generate a positive return on capital – long-lived assets can remain trapped in
the market for as long as they continue to be cashflow positive. If the operating costs of the
assets are low, they may never become cashflow negative no matter how low prices fall.
In these circumstances, merger becomes the only means by which to achieve the consolidation
necessary to return prices to their long-run sustainable level. But merger control rules are in
place precisely to block consolidation that would produce such short-run price rises. Despite
the presence of economic losses, the classic ‘failing firm’ defence is not available because it
requires a loss-making firm to show that its assets will exit the market completely. And that
might not be realistic prospect in the short or even medium term.
This article develops a model to demonstrate that in these circumstances – particularly when
demand shocks persist over time – current merger control rules represent an inefficient
barrier to exit. The impact is that two few firms enter the market in the first place because
they know that merger control rules will block their only way out in a downturn. The
resulting lack of entry leads to more limited competition and inefficiently high prices when
demand is strong. Optimal merger control in high investment markets therefore involves a
more lenient approach to the failing firm defence – allowing firms to consolidate when
demand is weak and where a loss-making firm can sell out to a rival rather than be forced
into a painful death by misadventure.

The economics of pass-on in regulated
industries
Michael Scheidgen and Michael Horn
The methods for assessing the level of pass-on in regulated industries have become a crucial
aspect in many cartel damages cases, in particular in light of recent European Commission
cartel decisions involving input products supplied to regulated companies. This article
considers the economics of pass-on in cases where the claimant is subject to economic
regulation by a sector regulator.
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